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Dear Madam, 

  

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): COLOPLAST SOUTH AFRICA (PTY) LTD 

(“complainant”) v DYNAM-IQUE SA UMBRELLA PROVIDENT FUND (“first 

respondent”) AND AON HEWITT (“second respondent”)  

 

[1] INTRODUCTION 

 

1.1    This complaint concerns the delay by the first respondent in finalising 

its rebuild exercise after it commenced in 2010.   

1.2 The complaint was received by this Tribunal on 18 June 2015.             

On 30 June 2015, a letter acknowledging receipt thereof was sent to 

the complainant. On the same date, a copy of the complaint was 

dispatched to the respondents giving them until 30 July 2015 to file their 

responses. A response was received from the second respondent on 

31 July 2015. On 24 August 2015, the second respondent’s response 

was forwarded to the complainant requesting it to file further 

submissions by 7 September 2015. No further submissions were 
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received from the complainant. On 6 October 2015, a copy of the 

complaint and the second respondent’s complaint was sent to the 

Registrar of Pension Funds (“the Registrar”) to file a response. A 

response was received from the Registrar on 10 December 2015.  

 

1.3 Having considered the written submissions before this Tribunal, it is    

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is a participating employer in the first respondent. The 

second respondent is the administrator of the first respondent. The first 

respondent is undergoing a rebuild process in order to verify and 

confirm the accuracy of the members’ fund values. 

 

[3] COMPLAINT 

 

3.1 The complainant is dissatisfied with the time the first respondent is 

taking to finalise the rebuild exercise. It mentioned that its employees 

are concerned that retiring and resigning employees only received 80% 

of their total share of fund benefits and they are not sure that the 80% 

quoted by the second respondent is indeed 80% of their share of fund 

benefits seeing that the rebuild is still being processed. It mentioned 

that its employees who have exited do not trust that they will be paid 

the balance of their benefits. It stated that the share of fund currently 

invested with the second respondent could have yielded a much better 

return if the monies were added to its existing benefit with the new 

insurer as a result of compound interest. It mentioned that its 

employees are concerned of the maladministration of their benefits and 

uncertainty surrounding the rebuild finalisation dates. 

 

3.2 The complainant requests this Tribunal to investigate this matter.  
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[4] RESPONSES 

 

First and second respondents  

 

4.1 The second respondent submitted that it has kept all parties up to date 

on the progress made with regards to the rebuild of the first 

respondent.  It mentioned that the board of the first respondent relied 

on the participating employers’ brokers to keep the employers and their 

members updated with regards to developments and progress made.  

 

The rebuild of the first respondent 

 

4.2 The second respondent mentioned that when the previous board 

decided that it was necessary to rebuild the first respondent’s records 

from inception, a decision was taken to withdraw all pending section 14 

applications, as it was obviously not possible to process them. The 

second respondent mentioned that the former board commissioned 

Deloitte South Africa (“the Deloitte”) to rebuild the first respondent’s 

records from inception to 2008 when it took over the administration and 

it further commissioned Deloitte to rebuild the records up to 2010. The 

second respondent stated that it has subsequently rolled up the 

members’ records to date. It submitted that since the decision to rebuild 

the first respondent was made in mid-2010, the following have been 

completed: 

 

Fund Financial Statements Valuations Benefit Statements 

 

Dynam-ique 

SA Umbrella 

Pension 

Fund 

2007, 2008, 2009, 2010, 

2011, 2012, 2013, 2014 

2010, 2013 2008, 2010, 2012, 

2013, 2014 

Dynam-ique 

SA Umbrella 

Provident 

2007, 2008, 2009, 2010, 

2011, 2012, 2013 

2010, 2013 2008, 2010, 2012, 

2013, 2014 
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Fund 

IF Umbrella 

Pension 

Fund 

2007, 2008, 2009, 2010, 

2011, 2012, 2013, 2014, 

2015 

2010, 2013 2008, 2010, 2012, 

2013, 2014 

IF Umbrella 

Provident 

Fund 

2007, 2008, 2009, 2010, 

2011, 2012, 2013, 2014 

2010, 2013 2008, 2010, 2012, 

2013, 2014 

 

 

4.3 It mentioned that the following are currently outstanding (up to 2015 

year ends): 

 
 

Fund Financial Statements Valuation Benefit Statements 

Dynam-ique 

SA Umbrella 

Pension 

Fund 

2015 (audit currently in 

progress) 

 2015 (to be issued prior to 

liquidation) 

Dynam-ique 

SA Umbrella 

Provident 

Fund 

2014 (audit currently in 

progress), 2015 

 2015 (to be issued prior to 

liquidation) 

IF Umbrella 

Pension 

Fund 

  2015 (about to be issued) 

IF Umbrella 

Provident 

Fund 

2015  2015 (to be issued prior to 

liquidation) 

 

4.4 The second respondent stated that it is clear from the above that the 

board, the Valuator, the Auditor and itself have demonstrated continued 

commitment to get the first respondent compliant, and have managed 

to make enormous strides in order to get the first respondent fully 

compliant. 

 

Financial soundness of the first respondent 
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4.5 The second respondent submitted that both the 2010 as well as the 

2013 actuarial valuations of the first respondent showed that the first 

respondent is in deficit, i.e. it is not in a financially sound condition. It 

stated that the board have amended the rules of the first respondent in 

order to allow them to rectify this situation and, in consultation with the 

first respondent’s actuary, will allocate the deficit to members’ fund 

credits once the 2015 Annual Financial Statements (“AFS”) have been 

audited and the actuary has undertaken a further review in order to 

update the 2013 statutory valuation results. 

 
80% Share of Fund benefits 
 

 
4.6 The second respondent submitted that as a result of the uncertainty 

with regards to the financial soundness of the first respondent, to strike 

a balance between paying as much as possible, but holding back 

enough to protect the interests of the remaining members, the board 

currently only allow 80% of share of fund values to be paid out in 

respect of bona fide exits. The balance of the members’ benefits will be 

paid out once there is more certainty. It confirmed that it processes all 

valid claims in terms of the last mentioned board’s decision. It stated 

that the complainant has no grounds to doubt valid benefit payments 

based on fully completed claim forms. It submitted that all active 

members have received a full history of contributions and transfer 

values allocated to their member records through a series of benefit 

statements.  The second respondent stated that the board requested on 

various occasions that brokers/employers ensure that the members 

scrutinise their benefit statements and inform it of any discrepancies. It 

mentioned that the complainant’s last contribution month to the first 

respondent was January 2012 and since then the members’ shares of 

fund only changed because of net investment growth. It mentioned that 

given a series of benefit statements issued with up to date, an exiting 

member should be able to test reasonability of an 80% share of fund 

value, albeit, definitely with the assistance of the member’s financial 

advisor or the employer’s broker. 
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Liquidation decision 
 

 
4.7 The second respondent mentioned that notwithstanding the best efforts 

of all involved and the work undertaken in rebuilding the first 

respondent’s records and in bringing the AFS and valuations up to date, 

there will remain some uncertainties and there is no guarantee that 

further liabilities will not emerge. As a result, having taken professional 

advice and having applied their minds to the interests of all 

stakeholders, the board have decided that the most appropriate manner 

in which to close the first respondent is via liquidation. It stated that the 

board has considered the section 14 process route and believe this 

would not be the most appropriate route to follow, mainly because of 

the following reasons: 

 

 Section 14 payments are typically a series of sequential payments. Due 

to the uncertainty relating to the history of the first respondent, the board 

felt that allowing section 14 transfers would expose those participating 

employers who get transferred last to unfair risk, should additional 

liabilities come to light during the process. The complainant would not 

want to be at the back end of such a process, and be exposed to that 

risk. In the same way it would not be fair to expect this from any other 

participating employer. 

 

 Also, due to the uncertainty relating to the history of the first respondent, 

the valuator would have to qualify his section 14 certification in such a 

way that it is, in our experience, highly unlikely that the Financial 

Services Board would approve the application. 

4.8 The second respondent submitted that the liquidation process deals 

with both of the issues above, therefore the board decided to voluntary 

liquidate the first respondent. It stated that payments are made only 

after all stakeholders have the opportunity to raise their interest in the 

first respondent, so there is no chance of surprises – and importantly all 

stakeholders are dealt with equally. It mentioned that the decision taken 

by the board is sound and in the interest of all stakeholders.  
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4.9 The second respondent submitted that the value of members’ shares of 

fund will only be able to be determined finally once the work referred to 

above has been completed, whereafter it is the intention of the board to 

appoint a liquidator. It stated that as per the attached communication, 

benefit statements will be issued before liquidation to give partially paid 

members as well as active members the opportunity to query their 

benefits, if applicable. 

 

Investment of Share of Fund values 

 

4.10 The second respondent submitted that the member’s share of fund 

values are invested as per the complainant’s investment instructions 

(Allan Gray Balanced Fund), typically based on the complainant’s 

broker’s advice. It stated that the member’s benefits increase/decrease 

with the underlying investment growth obtained from the investment 

portfolios selected by the complainant. The second respondent 

mentioned that the investment of the complainant’s benefits is therefore 

the responsibility of PSG Employee Benefits Ltd as the complainant’s 

investment advisors as opposed to it, as it purely invest as per 

instruction. It submitted that as the benefits have remained invested as 

per the complainant’s instruction, the members have not been 

prejudiced and it does not understand how compound interest has any 

impact in this regard. 

 

4.11 It attached member communiqué dated 28 May 2015 to its response 

stating the following: 

 

- that the board decided to wind-up the Dynam-ique and IF Pension Funds by way 

of a voluntary liquidation in terms of section 28 of the Act; 

- that Francois Rosslee of ARGEN Actuarial Solutions has been nominated as the 

proposed liquidator for the Dynam-ique and IF Funds as and when they are 

placed into liquidation; 
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- the board is of the opinion that a bulk transfer of the employer’s current retirement 

fund would generally be in active members’ interests and that should be the 

employer’s default nomination; 

- all members who received partial exit benefits or have outstanding benefit due will 

receive the retained portion of their benefit plus/minus a proportionate share of 

the surplus/deficit on liquidation; 

- unclaimed benefits will be transferred to an unclaimed benefit fund; 

- benefit statements as at the financial year-end before liquidation, including further 

correspondence in respect of the process and timelines with regard to the 

liquidation and any pending exit benefits, will be issued prior to liquidation date; 

- the Dynam-ique and IF Funds’ assets will then be consolidated into an investment 

with the necessary liquidity and short-term capital protection during the 

liquidation; 

- all Dynam-ique and IF Funds’ administrative and statutory affairs are currently up 

to date.   

 

 4.12 The communiqué further provided the provisional target dates and 

milestones for the Dynam-ique and IF Funds liquidation as follows: 

 

Milestone Target date 

Employer/broker communication, followed by 

bulk member communication 

Last week of May 

Financial statements at 28 February 2015 and 

actuarial review of experience from 2013 

valuation date to 2015 year-end 

End June 

Benefit statements as at 28 February 2015 to 

members 

During July 

Portfolios closed for switching 31 July 

 

Liquidator appointment (exit benefit 

payments cease)  

31 August 

FSB approval of preliminary liquidation accounts End October 

Advertising, complaints resolutions, accounts 

approved 

During 

November/December 

Payments 1
st

 quarter of 2016 
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 4.13 The communiqué further provided that the respective liquidation dates 

and payment of liquidation benefits are expected to be staggered as 

follows: 

   

 Expected liquidation date Payment of benefits 

IF Pension Fund 31 August 1
st
 quarter of 2016 

Dynam-ique Pension 

Fund 

4
th
 quarter of 2015 1

st
 quarter of 2016 

IF Provident Fund 1
st
 quarter of 2016 2

nd
 quarter of 2016 

Dynam-ique Provident 

Fund 

2
nd

 quarter of 2016 3
rd

 quarter of 2016 

 

 Registrar’s response 

 

 4.14 The Registrar stated that the complaint does not fall within the definition 

of a complaint as defined in the Act. She mentioned that the complaint 

appears to be misdirected against the second respondent rather than to 

the board of the first respondent. She further mentioned that this 

complaint does not qualify as a complaint as there is nothing that 

shows prejudice or potential prejudice to the complainant or any 

alleged maladministration by any party against the complainant. She 

submitted that there is no indication of the identity of the aggrieved 

members and neither is there any indication that the complainant has 

any authority to act for these unnamed persons. 

 

4.15 She mentioned that as regards the administration of the first 

respondent, it is noted that historically the Dynam-ique funds and their 

members suffered poor administration at the hands of their erstwhile 

service providers, which included Dynam-ique Administrators and Mr 

Kamionsky. She mentioned that she is aware of this history and for this 

reason has required the second respondent and the boards of 

management of the Dynam-ique funds to report to her office at regular 

intervals about the progress in remedying the historic maladministration 

of the funds. She stated that the second respondent has in its response 
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provided further details about the corrective measures taken to date 

and the intended liquidation of these funds, so there is no need to 

further elaborate on this. She submitted that all of this remedial action 

has been communicated to participating employers and members.  

 

4.16 The Registrar mentioned that it is also worth noting that the costs of the 

rebuild exercise were deducted in terms of the first respondent’s rules 

and that the rebuild was required so that the first respondent’s records 

are as accurate as possible so that members’ fund credits are correctly 

reflected in the first respondent’s accounts. She mentioned that given 

the pending liquidation of the first respondent, it would be inequitable to 

allow a group of members to exit the first respondent before this event 

because it would amount to a preference to creditors and a voidable 

disposition if the liquidator so decides. The remaining members would 

be prejudiced if a group of members from a participating employer were 

permitted to withdraw from the first respondent just before its 

liquidation. 

 

4.17 She mentioned that her office met with the board of management of the 

first respondent and the second respondent on a regular basis during 

the rebuild process with the intention of monitoring adherence to the 

first respondent’s project plan. She confirmed that the annual financial 

statements for the year end 2014 were submitted to her office and she 

continues to monitor developments at the first and second respondents. 

  

 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 Point in limine 

 

5.1 The Registrar mentioned that this complaint does not qualify as a 

complaint as there is nothing that shows prejudice or potential prejudice 
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to the complainant or that she was affected by any alleged 

maladministration by any party. She submitted that there is no 

indication of the identity of the aggrieved members and neither is there 

any indication that the complainant has any authority to act for these 

unnamed persons. 

 

5.2 Section 1 of the Act defines a “complainant” as follows: 

 

   “complainant” means - 

  

  (a) any person who is, or who claims to be - 

  

  (i) a member or former member of a fund; 

  

  (ii) a beneficiary or former beneficiary of a fund; 

  

  (iii) an employer who participates in a fund; 

  

  (b) any group of persons referred to in paragraph (a) (i), (ii) or (iii); 

  

  (c) a board of a fund or member thereof; or 

  

  (d) any person who has an interest in a complaint; 

 

 5.3 Section 1 of the Act further defines a “complaint” as follows: 

 

  “complaint” means a complaint of a complainant relating to the 

administration of a fund, the investment of its funds or the interpretation and 

application of its rules, and alleging –  

 

 (a) that a decision of the fund or any person purportedly taken in terms of the 

rules was in excess of the powers of that fund or person, or an improper 

exercise of its powers; 

 

(b)  that the complainant has sustained or may sustain prejudice in consequence 

of the maladministration of the fund by the fund or any person, whether by 

act or omission; 
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(c) that a dispute of fact or law has arisen in relation to a fund between the fund 

or any person and the complainant; or 

 

(d) that an employer who participates in a fund has not fulfilled its duties in 

terms of the rules of the fund; 

 

  but shall not include a complaint which does not relate to a specific                  

 complainant;   

 

5.4 This Tribunal would like to highlight that the complainant qualifies as a 

complainant as defined in the Act. Employees of the complainant may 

sustain prejudice as a result of the maladministration of the first 

respondent. These employees are members of the first respondent 

owing to their employment with the complainant and the contributions to 

the first respondent are part of their remuneration packages for services 

rendered to the complainant. Therefore, the complainant has 

substantial interest in this matter. As a result, this Tribunal has 

jurisdiction to adjudicate this complaint. 

 

Jurisdiction 

 

5.5 The first respondent in its communiqué dated 28 May 2015 stated that 

its board decided to wind-up the Dynam-ique and IF Pension Funds by 

way of a voluntary liquidation in terms of section 28 of the Act. This 

Tribunal shall prior to addressing the merits of the complaint determine 

whether or not it has jurisdiction to adjudicate the complaint. 

 

5.6 Rule 7.7 of the first respondent’s rules dealing with termination of the 

fund provides as follows: 

 

  “7.7.1 The FUND may be wound up if – 

 

   7.7.1.1 the BOARD resolves that it should be wound up; or 

  

   7.7.1.2 … 
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   7.7.1.3 … 

 

7.7.2 If the FUND is wound up in any of the circumstances referred to 

above, the BOARD shall appoint a liquidator, subject to the approval 

by the REGISTRAR. 

 

7.7.3 …”  

  

5.7 It should be noted that the Adjudicator shall not have jurisdiction to 

investigate the complaint after the appointment of the liquidator (see De 

Villiers v Orion Money Purchase Pension Fund (PFA/NC/47/04/CN)). In 

Labuschagne v IF Umbrella Provident Fund and Another 

PFA/GP/00015774/2015/TD, signed on 23 September 2015, the 

second respondent stated that only IF Umbrella Pension Fund has 

gone into liquidation and it provided this Tribunal with a copy of the 

liquidator’s appointment letter by the Registrar. In casu, the first 

respondent is still in existence as the Registrar has not yet approved 

the appointment of the liquidator in terms of its rule 7.7.2. Therefore, 

this Tribunal has jurisdiction to investigate this complaint.  

 

Merits  

 

5.8 The issue which falls for determination is whether or not the time the 

first respondent is taking to complete its rebuild exercise is reasonable. 

 

5.9 The complainant stated that its employees are concerned that retiring 

and resigning employees only received 80% of their total share of fund 

benefits and they are not sure that the 80% quoted by the second 

respondent is indeed 80% of their share of fund benefits, seeing that 

the rebuild is still being processed. It mentioned that its employees who 

have exited employment do not trust that they will be paid the balance 

of their benefits. It stated that the share of fund currently invested with 

the second respondent could have yielded a much better return if the 
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monies were added to its existing benefit with the new insurer as a 

result of compound interest. 

 

5.10 Rule 2.3.43 of the first respondent’s rules defines a share of fund as 

follows: 

 

   “SHARE OF FUND means at any time- 

 

 2.3.43.1 an amount applicable to each unitised investment portfolio 

selected by or on behalf of the MEMBER, calculated by 

multiplying the UNITS allocated to the MEMBER in each 

portfolio by the unit price applicable to the investment 

portfolio; plus 

 

 2.3.43.2 a proportionate share of any investment portfolio(s) selected 

by or on behalf of the MEMBER which are not unitised; plus 

 

 2.3.43.3 any interest allocated to the SHARE OF FUND in terms of 

Rule 5.6; less 

 

 2.3.43.4 any amounts deducted from the SHARE OF FUND in terms 

of Rule 5.5 that have not been catered for by the selling of 

UNITS.”       

 

5.11 The second respondent submitted that both the 2010 as well as the 

2013 actuarial valuations of the first respondent showed that the first 

respondent is in deficit. It stated that the board have amended the rules 

of the first respondent in order to allow them to rectify this situation and, 

in consultation with the first respondent’s actuary, will allocate the deficit 

to members’ fund credits once the 2015 AFS have been audited and 

the actuary has undertaken a further review in order to update the 2013 

statutory valuation results. The second respondent submitted that as a 

result of the uncertainty with regards to the financial soundness of the 

first respondent, to strike a balance between paying as much as 

possible, but holding back enough to protect the interests of the 

remaining members, the board currently only allow 80% of share of 
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fund values to be paid out in respect of bona fide exits. The balance of 

the members’ benefits will be paid out once there is more certainty. It 

submitted that all the complainant’s employees who are still members 

of the first respondent have received a full history of contributions and 

transfer values allocated to their member records through a series of 

benefit statements.  

 

5.12 The second respondent submitted that the board has decided that the 

most appropriate manner in which to close the first respondent is via 

liquidation. It stated that as per the attached communication, benefit 

statements will be issued before liquidation to give partially paid 

members as well as active members the opportunity to query their 

benefits, if applicable. 

 

 5.13 Regarding the complainant’s allegation that the share of fund currently 

invested with the second respondent could have yielded a much better 

return if the monies were added to its existing benefit with the new 

insurer as a result of compound interest, the second respondent 

submitted that the member’s share of fund values are invested as per 

the complainant’s investment instructions (Allan Gray Balanced Fund), 

typically based on the complainant’s broker’s advice. It mentioned that 

the investment of the complainant’s benefits is therefore the 

responsibility of PSG Employee Benefits Ltd as the complainant’s 

investment advisors as opposed to it, as it purely invest as per 

instruction. It submitted that as the benefits have remained invested as 

per the complainant’s instruction, the members have not been 

prejudiced. It should be noted that the complainant’s investment return 

was determined in accordance with its selected investment portfolios 

and the market performance in its selected portfolios. The second 

respondent invested the complainant’s funds as per its instructions. 

The complainant is reminded that when one decides to invest in the 

markets, more so when the member has a choice to elect where its 

funds should be invested, it should be ready to bear any positive and 
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negative returns inherent in the swing of the markets (see Hooley v 

Haggie Pension Fund and Another [2002] 1 BPLR 2939 (PFA) at 

2942). In the event, this Tribunal is not convinced that the 

complainant’s employees’ share of fund suffered any loss as a result 

the first respondent’s maladministration. The complainant has failed to 

establish before this Tribunal that it is entitled to the relief that it seeks 

in this regard (see Pillay v Krishna 1946 AD 946 at 951). 

 

5.14 From the submissions before this Tribunal, it appears that the first 

respondent is still in the process of finalising its rebuild exercise and is 

therefore unable to pay the balance of the withdrawal benefit paid to 

exiting members until the rebuild is completed. From the time frame 

provided by the second respondent on the first respondent’s rebuild 

exercise, the rebuild is still a work in progress and has not been 

completed. Section 7(C)(2) of the Act dealing with the statutory duties 

of trustees provides as follows: 

 

  “(2) In pursuing its object the board shall –  

  

(a) take all reasonable steps to ensure that the interests of 

members in terms of the rules of the fund and the provisions of 

this Act are protected at all times, especially in the event of an 

amalgamation or transfer of any business contemplated in 

section 14, splitting of a fund, termination or reduction of 

contributions to a fund by an employer, increase of 

contributions of members and withdrawal of an employer who 

participates in a fund; 

(b) … 

 

(f) have a fiduciary duty to members and beneficiaries in respect 

of accrued benefits or any amount accrued to provide a benefit, 

as well as a fiduciary duty to the fund, to ensure that the fund is 

financially sound and is responsibly managed and governed in 

accordance with the rules and this Act; 

 

(g) …” 
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5.15 This Tribunal notes with concern the amount of time that has lapsed 

since the rebuild exercise of the first respondent commenced. Members 

of the first respondent who have left their employment have not been 

paid their full withdrawal benefits due to the non-completion of the 

rebuild exercise of the first respondent. This clearly indicate that the 

first respondent failed to take reasonable steps to ensure that the 

interests of its members are protected at all time as it is one of the 

duties of its board in terms of section 7(C)(2) of the Act. The time 

lapsed since the commencement of the rebuild exercise is not in the 

best interest of the first respondent’s members. 

 

5.16 The Registrar mentioned that as regards the administration of the first 

respondent, it is noted that historically the first respondent and their 

members suffered poor administration at the hands of their erstwhile 

service providers, which included the second respondent and Mr 

Kamionsky. She mentioned that she is aware of this history and for this 

reason has required the second respondent and the boards of 

management of the first respondent funds to report to her office at 

regular intervals about the progress in remedying the historic 

maladministration of the funds. She stated that the second respondent 

has in its response provided further details about the corrective 

measures taken to date and the intended liquidation of these funds, so 

there is no need to further elaborate on this. She submitted that all of 

this remedial action has been communicated to participating employers 

and members.  

5.17 The Registrar mentioned that it is also worth noting that the costs of the 

rebuild exercise were deducted in terms of the first respondent’s rules 

and that the rebuild was required so that the first respondent’s records 

are as accurate as possible so that members’ fund credits are correctly 

reflected in the first respondent’s accounts. She mentioned that given 

the pending liquidation of the first respondent, it would be inequitable to 

allow a group of members to exit the first respondent before this event 
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because it would amount to a preference to creditors and a voidable 

disposition if the liquidator so decides. The remaining members would 

be prejudiced if a group of members from a participating employer were 

permitted to withdraw from the first respondent just before its 

liquidation. She mentioned that her office met with the board of 

management of the first respondent and the second respondent on a 

regular basis during the rebuild process with the intention of monitoring 

adherence to the first respondent’s project plan. She confirmed that the 

annual financial statements for the year end 2014 were submitted to her 

office and she continues to monitor the first and second respondent’s 

developments.  

 

5.18 This Tribunal does not agree with the Registrar’s submission that given 

the pending liquidation of the first respondent it would be inequitable to 

allow a group of members to exit the first respondent before liquidation 

because it would amount to a preference to creditors and a voidable 

disposition if the liquidator so decides. As the first respondent has not 

yet been liquidated, it must act in terms of its rules. If the situation was 

such that the first respondent’s board of management has interest in 

ensuring that the first respondent is managed in terms of its rules, they 

would not have been dilatory and drag their feet to finalise the rebuild 

which has been going on for an inordinately long time. 

 

5.19  In light of the above, the appropriate remedy is for the first respondent 

to complete the rebuild of the complainant’s employees, pay members 

that have exited the service of the complainant the balance of their 

withdrawal benefits, provide them with a breakdown of their withdrawal 

benefits and their last benefit statement (see Orion Money Purchase 

Pension Fund (SA) v PFA and Others [2002] BPLR 3830 (C) at 3839 F-

G and Mabale Feedmix Provident Fund and Others [2008]1 BPLR 29 at 

37E-F). The first respondent must also provide the complainant’s 

remaining employees with their latest benefit statements and one 

annually thereafter for as long as their membership subsists and the 
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rebuild exercise is not completed (see Orion Money Purchase Pension 

Fund (SA) v PFA and Others [2002] BPLR 3830 (C) at 3839 F-G and 

Mabale Feedmix Provident Fund and Others [2008]1 BPLR 29 at 37E-

F).   

 

[6] ORDER 

 

 6.1 In the result, the order of this Tribunal is as follows: 

  

6.1.1  The first respondent is ordered to complete the rebuild of the 

complainant’s exited members’ benefits within eight weeks of 

this determination; 

  

6.1.2  The first respondent is ordered to pay the complainant’s exited 

members the balance of their withdrawal benefits plus fund 

growth within one week of completion of the rebuild exercise in 

paragraph 6.1.1 above;  

 

6.1.3  The first respondent is ordered to provide the complainant’s 

exited employees with a breakdown of their withdrawal benefits 

and their last benefit statements within eight weeks of this 

determination; and 

 

6.1.4  The first respondent is ordered to provide the complainant’s 

current employees who are members of the first respondent 

with their latest benefit statements indicating the fund growth 

within ten weeks of this determination and one annually 

thereafter for as long as their membership subsists. 

 

 

DATED AT PRETORIA ON THIS 14TH DAY OF DECEMBER 2015 
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